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IN THE SUPREME COURT OF THE STATE OF IDAHO

JESUS HURTADO and JOHN REITSMA,
d/b/a/ J&J CALF RANCH;
Plaintiff-Respondents-Cross Appellants,
vs.
LAND O'LAKES, INC., A Minnesota
Corporation, and LAND O'LAKES PURINA
FEED,LLC,
Defendants-Appellants-Cross Respondents,
And
VALLEY-CO-OPS, INC., an Idaho corporation;
JOHN DOES and JANE DOES I-X; and JOHN
DOE CORPORATIONS I-V,
Defendants.
_______________
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APPEAL FROM THE DISTRICT COURT OF THE
FIFTH JUDICIAL DISTRICT FOR TWIN FALLS COUNTY
(The Honorable John M. Melanson presiding)

RESPONDENTS' BRIEF

Harry DeHaan
Attorney at Law
335 Blue Lakes Blvd. N.
Twin Falls, Idaho 83301

David H. Maguire
Maguire & Kress
1414 E. Center
P.O. Box 4758
Pocatello, Idaho 83205-4758

Attorney for Respondents

Attorney for Appellants
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ISSUES ON APPEAL

I. Did the Court err in allowing Plaintiffs' to introduce into evidence exhibit 2 (2
pages), 3 ( 2 pages), 4 (2 pages), 4 (2 pages), 5 (1 page), IO ( summary of milk
production), and 11 (heifer and bull calf death loss)?
2. Did plaintiffs' fail to exclude other reasonable causes for the heifer calf
deaths, thereby failing to meet their burden of proof under Idaho law with
respect to claims of product liability?
3. Is the verdict on liability contrary to the clear weight of the evidence in light
of the testimony of all parties regarding the history of calf illness on J&J' s
premises as compared to the production history of Land O'Lakes and the lack
of deaths from any other dairy?
4. Are the damages speculative and unsupported by the evidence in the case?
5. Was there a manifest injustice to Land O'Lakes when the Court failed to give
numerous admitted exhibits to the jury for consideration when there was
relevant evidence contained in the exhibits for the jury's consideration?
6. Respondents are claiming attorney fees at trial and on appeal pursuant to
Idaho Code 12-121 (3).
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STATEMENT OF THE CASE

A.OVERVIEW

This is an appeal from a jury verdict entered in favor of Plaintiffs/Respondents Jesus Hurtado
and John Reitsma, d/b/a J&J Calf Ranch, against Defendants/Appellants Land O'Lakes, Inc., a
Minnesota corporation, and Land O'Lakes Purina Feed, LLC. The appeal follows a jury trial in
which the jury awarded Plaintiffs $150,000 in damage for the deaths of dairy heifer calves,
allegedly as the result of a consumption of adulterated milk replacer produced by Land O'Lakes
at its plant in Black River Falls, Wisconsin. The calves in question were fed the milk replacer at
a dairy calf ranch located near Twin Falls, Idaho. The losses allegedly occurred during the
summer and fall of 2005.
Motions for a judgment not withstanding the verdict and for a new trial were denied.
B. RESPONSE TO STATEMENT OF CASE

Respondent agrees with Appellant's Statement of the case.
C. STATEMENT OF FACTS

Jesus Hurtado and John Reitsma were partners in the J & J CalfRan_ch, having been
partners in the dairy business for approximately twenty (20) years. The partners expanded their
dairy business to include a dairy calf operation in August, 200!. On this calf ranch, bull calves
were housed on one side of the canal and heifer calves were housed on the other.
Bull calves were fed "government milk"; heifer calves were fed the Land O'Lakes milk.
Sometime in the spring of 2005, Scott McFarland of Valley Co-Ops notified Jesus Hurtado that
Land O'Lakes was changing its manufacturing facility for milk replacer to Black River Falls,
Wisconsin. J & J began using the new milk replacer approximately June I, 2005. Jesus Hurtado
testified that, about the time they began feeding the new milk replacer, they noticed an increase
in heifer calves' mortality.
From June through October, heifer calves were dying at an unusual high rate, while the
bull calves had no increase in calf mortality. He further testified that the housing care, mixing
-6-

and supervision were identical for both groups and the only change was the new milk replacer.
Jesus Hurtado contacted Scott McFarland, who replaced the inventory of milk replacer
with a different lot and contacted the National Sales Manager of Lank O'Lakes. Samples were
taken, and sent to the National Sales Manager, who "tested the material". The tests, samples and
test results were destroyed by Land O'Lakes.
Jesus Hurtado, John Reitsma, as well as Defense witnesses testified that the attending
veterinarian testified the feeders actually prepared the milk replacer and fed it to the calves.
Respondent strenuously objects to the representation in Appellants Brief, page five, "the
results of the test of the milk replacer indicated it was not the cause of the dead calves." The test
merely found no obvious cause in the milk replacer however, testimony was that there were only
one or two items tested.
The J & J Veterinarian, Dr. Ed Harness was notified, he investigated the situation,
recommended a change in milk replacer. The milk replacer was replaced and the calf mortality
decreased to a normal level soon after.
It's interesting that Defendant; Land O'Lakes complained that J & J Calf Ranch did not
keep samples, when Land O'Lakes destroyed the problem samples that they purportedly tested as
well as results.

D.ARGUMENT

I.

ADMISSION OF NON-BUSINESS RECORDS

The records complained of, Plaintiffs' exhibits 2, 3, 4, 5, 10 and 11, were admitted on
two (2) basis's;
First, the Court's analysis that these exhibits fit the requirements of Rule 803, Rule of
Evidence, business records. Evidence will not be overturned absent a clearer showing of abuse
Beco Corp v. Robertsons Sons' Construction 114 Idaho 704, 760P2d 1120 (1988).
The Trial Court below performed an analysis finding that this is exhibit computation of
data on a regular basis by a person of knowledge. Further, the Court went on to say that "the
testimony of the witness contained sufficient indicia under the rule of trustworthiness and that
the evidence is the kind that may be admitted."(Transcript page 43 and page 44.)
Secondly, the exhibits are admissible as a summary of the witness's testimony and the
-7-

witness testified to those numbers.
Exhibit 10 was merely a summary of Mr. Maguire's exhibits, which had already been
admitted by the Court. Exhibit 11 was a summary of Mr. Hurtado's testimony at trial, as well as,
at the deposition of Mr. Hurtado some nine (9) months prior.
However, the legal test of admissibility on Appeal is whether there was an "abuse of
discretion" and whether or not the Trial Court "exercised its discretion" in determining the basis,
the trustworthiness, or the validity of these records
It is clear on page 44 of the transcript; the Trial Court did just this.
II.

PLAINTIFF FAILED TO EXCLUDE OTHER REASONABLE CAUSES

OF THE CALF DEATHS

The jury was properly instructed on the circumstantial case. The Trial Court's
obligation is to properly instruct the jury and it did so and those jury instructions were not
objected to by the defendant.
The Plaintiff is not required to prove anything based on "expert testimony based on
proper testing." As with the Defendants deciding what is "proper testing." The legal test,
according to Murray v. Farmers Insurance Company, 118 Idaho 224, 796P 2d IOI, "the absence
of evidence or reasonable secondary causes, which would eliminate the liability of the
Defendant."
The testimony was that there were always scours on a calf ranch; there was always
cryptosporidia and other calves have died on this calf ranch. However, that does not explain the
rise in calf deaths when the new milk replacer was used or the decrease in calf deaths when the
new replacer was withdrawn. The testimony was that other causes were examined and
eliminated and all other factors, as much as humanly possible were held constant and this was
the only variable.
In fact, Jesus Hurtado, himself qualified as an "expert," which, at this time, is beside the
point. There was substantial evidence to support the jury's decision. The Defendant filed
Motions for New Trial, Motions to Enter Judgment and NOV which the Court denied. The Issue
of Law is whether or not the Court erred in denials of those Motions. That requires a clear and
convincing standard, which is not met in this case nor is it even argued.
Again in passing, Defendant's make much of the spoliation of evidence; they, themselves
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destroyed test samples, results, and in fact, recovered the remainder of the batch of the
supposedly defective milk replacer, and callously sold it to other customers in this valley.
The defendants wish to induce the Supreme Court to change the existing law by
"requiring specific expert testimony, excluding all reasonable causes." The requirement of expert
testimony for exclusion is a significant change of the law; the law currently only requires
preponderance of the evidence, which excludes all other reasonable hypothesizes. The jury was
properly instructed on that issue.
The standard for the Appellant Court to review the appropriateness of a jury verdict is the
substantial evidence rule; in this case there is substantial evidence upon which a reasonable
person could reach that verdict. And further, the Trial Court was asked to over turn the verdict
making this same argument which it declined to do.
Therefore the proper question is whether the District Court abused its discretion in that
decision. This is clearly within the Courts discretion and the Court clearly exercised its discretion
appropriately in reaching its decision.
Appellant argues for approximately eight (8) pages, in which he reargues the
inconsistencies of the evidence, his view of the evidence, restates his final argument, all of which
was rejected by the jury, finder of fact. Further, District Court denied his Motions for Judgment
not with standing the verdict.

III.

THE VERDICT IS CONTRARY TO THE CLEAR WEIGHT OF THE

EVIDENCE
Here again, the Appellant wishes to reargue factual questions, and alleges as an appellant
argument as a question of law, "Plaintiffs' testimony is full of contradictions and can not be
reconciled." Appellant argues his evidence and restates his final argument for another seven (7)
pages, factual questions which do not present questions oflaw to this Court.

IV.

DAMAGES FOR A SPECULATIVE ARGUMENT

Appellant again wishes to argue the weight of the evidence, differences of opinion on
valuation. There was substantial evidence to support the verdict. The District Court denied the
Motion for new trial based on such an allegations and the Appellant does not even present such
an issue on this Appeal. The Courts decision denying Motion for New Trial Judgment NOV and
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the lack of raising such issues on Appeal should bar and preclude any consideration of this issue
on Appeal.

V.

EXHIBITS NOT PROVIDED TO THE JURY

Rule 29 I.A.R. A. provides that "The parties should have twenty-eight (28) days from
date of service of the transcript on the record within in which to file objections to the transcript
of court record."
This record was served on 03, June 2008, as shown by the Clerk's Certificate. The
affidavit identifying the exhibits were filed on August 06, 2008 after the time period required for
jurisdiction to even hear a settlement of the transcript.
Exhibit 1000, 1001, 1003, 1006, 1008-1017, 1091, 2, 3, 4, 5, are not identified in the
Appellants Affidavit or Brief in Support of Motion. Further, the Courts minutes, page 673, show
that on October 05, 2007 at 8:35 a.m. Court "Court, counsel and the clerk reviewed the exhibits,
defendants exhibits l 096 Health Management Report, dated April 24, 2003, and exhibit 1097
Health Management Report, dated December 10, 2004, both marked, identified and omitted,
plaintiffs exhibit 17, empty bag was marked and omitted."
Therefore, all exhibits properly submitted to Jury must have been submitted and all
objections were waived. If the Appellant does not raise the issue in the sufficient time for the
trial Court to correct the alleged error then the Appellant has not preserved the issue for appeal.

VI.

ATTORNEY FEES AT TRIAL AND ON APPEAL

Trial Court erred in not awarding Attorneys' fees to Respondents Plaintiffs' in this matter
since this was a commercial transaction, regarding the purchase or sale of goods.
Counsel filed an affidavit reflecting his agreement for a one-third (l/3) contingency fee.
Trial Court is familiar with the standard one-third (l/3) contingency fee applicable in the
community and such is appropriate and is the basis for the request for attorneys' fees in this
- 10-

matter. Trial Court denied attorneys' fees on the basis oflack of compliance with Rule 54,
showing the basis of time expended, etc. However, Trial Court observed Plaintiffs Counsel in
five (5) days of trial as well as preparation of Jury Instructions etc.
Therefore, counsel filed an affidavit showing there were enough factors to satisfy the
requirements of 121.3 and Rule 54 and attorney fees should have been awarded below on the
basis of the contingency contract, which is appropriate.
The Respondent is entitled to fees on appeal since the Appellant has only asked this
Court to revisit questions of fact not issues oflaw, and therefore this appeal is frivolous.
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CONCLUSION
Defendants', having lost on all factual issues, now wish to get this court to weigh and
review the factual disputes. There is not a question oflaw raised.
The legal question is whether or not there was substantial evidence upon which
reasonable men could disagree and whether all other reasonable factors have been excluded.
"These are matters for the Finder of Fact, Trial Court, and not the Appellant Court." The Trial
Court below has ruled on such issues and those rulings are not raised as issues in this case,
therefore are not at issue.
Further, attorney fees should have been awarded in the Trial Court below, pursuant to
counsel's affidavit as well as attorney fees on appeal, under Rule 41, since Appellant simply
wishes the Court to reweigh factual questions. The issue of exhibits not delivered to the jury is
not supported by any evidence, any showing, and is time barred since it was raised more than
twenty-three (23) days from the service of the transcript and the record. Defense Counsel first
complained about this problem on November 8, 2007 and did nothing to preserve this issue for
Appeal.
Therefore, the Trial Court's denial of Motions for New Trial and Judgment NOV should
be affirmed. Trial Courts Denial of Attorney Fees for lack of specification should be reversed
and attorneys' fees awarded at trial below as well as on appeal and this matter should be
remanded pursuant to such direction.

DATED this 2f2.. day of October, 2008.

Harry eH
Attorney

r Appellants
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CERTIFICATE OF SERVICE

David H. Maguire
Maguire & Kress
1414 E. Center
P.O. Box 4758
Pocatello, Idaho 83205-4758

DATED this

c?3 day of October, 2008.

Harry De
Attorney for Appellants
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